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I – Introduction
1.
By its request for a preliminary ruling under Article 234 EC, the Landesarbeitsgericht (Higher Labour
Court) Düsseldorf asks the Court to provide an interpretation of Article 7(1) and (2) of Directive 2003/88/EC of
the European Parliament and of the Council of 4 November 2003 concerning certain aspects of the organisation
of working time (2) (‘Directive 2003/88’ or ‘the working time directive’).
2.
The questions referred to the Court have been raised in a dispute between Gerhard Schultz-Hoff (the
appellant) and his former employer, Deutsche Rentenversicherung Bund (the respondent), in which the
Landesarbeitsgericht is called on to rule whether or not the appellant has rights against the respondent to an
allowance in lieu of leave after the end of the employment relationship.
3.
The Landesarbeitsgericht Düsseldorf essentially seeks to ascertain whether it is compatible with Article 7
of Directive 2003/88 for a worker’s entitlement to paid leave of at least four weeks to the end of the leave year
to be lost at the end of the leave year or at the latest at the end of the carry-over period and for that leave not
to be compensated on termination of the employment relationship by a financial allowance in lieu if the worker
was ill and incapacitated for work up to the end of the carry-over period.
II – Legal framework
A – Community law
4.
Directive 2003/88 replaced Council Directive 93/104/EC of 23 November 1993 concerning certain aspects
of the organisation of working time (3) on 2 August 2004. Its purpose, like that of the directive which preceded
it, is to lay down specific minimum safety and health requirements for the organisation of working time. Article 7
thereof, which was taken over unchanged, states as follows:
‘Annual leave
1. Member States shall take the measures necessary to ensure that every worker is entitled to paid annual leave
of at least four weeks in accordance with the conditions for entitlement to, and granting of, such leave laid down
by national legislation and/or practice.
2. The minimum period of paid annual leave may not be replaced by an allowance in lieu, except where the
employment relationship is terminated.’
5.
Article 17 of Directive 2003/88 provides that the Member States may derogate from certain provisions.
Article 7 is not one of the provisions from which Directive 2003/88 permits derogation.
B – National law
1.
Statute law
6.
The Bundesurlaubsgesetz (Federal Law on leave) (BUrlG) of 8 January 1963, in the version of 7 May
2002, provides inter alia as follows:
‘Paragraph 1: Entitlement to leave
Every worker shall be entitled to paid recuperative leave in each calendar year.
…
Paragraph 3: Duration of leave
(1) Leave shall amount to at least 24 working days each year.
…
Paragraph 7: Timing, carrying-over and allowances in lieu of leave
(1)
In timing leave consideration shall be given to a worker’s wishes, save where consideration thereof is
precluded by imperative operational interests or the wishes of other workers who deserve to be given priority for
social reasons.
…
(3)
Leave must be authorised and taken in the current year. Carrying-over of leave to the next calendar year
shall be permitted only if justified on imperative operational grounds or reasons connected to the worker himself.
In the event of carrying-over, the leave must be authorised and taken within the first three months of the
following calendar year.
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(4)
If, because of the termination of the employment relationship, the leave cannot be authorised either
wholly or in part, an allowance in lieu thereof shall be paid.’
7.
Paragraph 13 of the BUrlG provides that derogations may be made in collective agreements from the
above provisions, including Paragraph 7(3) of the BUrlG, provided that these are not detrimental to the
employee.
2.
Applicable collective agreements
8.
The framework collective agreement for employees of the Bundesversicherungsanstalt für Angestellte
(Federal Insurance Office for Clerical Staff) (MTAng-BfA) provides as follows:
‘Paragraph 47: Recuperative leave
(1)
The employee shall receive recuperative leave with holiday pay in each leave year. The leave year shall
be the calendar year.
…
(7)
Leave is to be commenced at the latest by the end of the leave year. If leave cannot be commenced by
the end of the leave year, it must be commenced before 30 April of the following leave year. If for reasons of
service or because of incapacity for work or periods of protection pursuant to the Mutterschutzgesetz (Law on the
protection of working mothers) the leave cannot be commenced before 30 April, it must be commenced before
30 June. Where leave fixed within the leave year in respect of this leave year has been moved at the request of
the Bundesversicherungsanstalt für Angestellte to the period after 31 December of the leave year and could not
be commenced by 30 June because of incapacity for work such as referred to in the second sentence, it is to be
commenced by 30 September.
…
Leave not taken within the periods indicated shall be lost.
…
Paragraph 51: Allowance in lieu of leave
(1)
If at the time of the termination of the employment relationship the entitlement to leave has not yet
been exercised, the leave shall, in so far as possible in the interests of the service or organisation, be authorised
and taken during the notice period. If the leave cannot be authorised or the notice period is too short, an
allowance in lieu of the leave shall be paid. The same applies if the employment relationship ends through the
cancellation of a contract (Paragraph 58) or due to reduced working capacity (Paragraph 59) or if the
employment relationship is suspended pursuant to the fifth sentence of Paragraph 59(1)(1).
…’
III – Facts, main proceedings and questions referred
9.
Following the termination of an employment relationship on 30 September 2005, the parties to the main
proceedings disagree as to whether the appellant is entitled to an allowance in lieu of leave in respect of 2004
and 2005.
10.
The appellant, who was born on 14 January 1949, worked from 1 April 1971 for the respondent and its
predecessor in law. The MTAng-BfA applied to the employment relationship. The appellant most recently received
remuneration in accordance with Salary Group 11. The appellant worked from 1985 in the Düsseldorf branch
office as a field worker. As part of his work he had to carry out tax field audits and audits of collecting agencies;
he relied on a car to do so.
11.
The appellant is classified under German law as severely disabled (GdB 60 ‘G’ (4)) and because of a
serious problem with an invertebral disc has had a total of 16 operations since 1995. Periods of capacity for work
alternated with periods of incapacity for work due to illness. In 2004 the appellant was able to work until the
beginning of September. From 8 September 2004 – then continuously until 30 September 2005 – he was on
medical sick leave. The constant use of morphine-based painkillers has prevented the appellant, from then until
now, from driving a car.
12.
By a letter of 13 May 2005, the appellant requested that his leave for 2004 be authorised from 1 June
2005. The respondent refused the request for leave on 25 May 2005 on the ground that the staff medical service
had first to establish whether he was able to work, pursuant to Paragraph 7(2) of the MTAng-BfA. By letter of 10
August 2005, the appellant asked to be sent a proposal for homeworking as part of a reintegration measure. On
6 September 2005 the respondent replied, stating that following the application for an invalidity pension
submitted by the appellant at short notice it wished to await the outcome of the invalidity pension procedure.
13.
In its capacity as the invalidity pension institution, the respondent found, by a decision of September
2005, that the appellant’s ability to work was reduced and granted, retroactively from 1 March 2005, an
unlimited invalidity pension on the ground of permanently reduced working capacity. On the basis of that finding,
the employment relationship between the parties ended on 30 September 2005 in accordance with Paragraph 59
of the MTAng-BfA.
14.
In November 2005 the appellant brought an action before the Arbeitsgericht (Labour Court) Düsseldorf
for an allowance in lieu of the leave for 2004 and 2005. By judgment of 7 March 2006, the Arbeitsgericht
dismissed the action. The appellant appealed against that judgment to the referring Landesarbeitsgericht on 27
April 2006.
15.
On the basis of 35 days of leave per year and monthly earnings of EUR 4 362.67 gross, the appellant
puts his entitlement to payment at a total of EUR 14 094.78 gross. He submits that he wished to use the leave
requested from 1 June 2005 in order to take part at a later date in a reintegration measure. He further submits
that he is capable of light office work on a part-time basis.
16.
The respondent counters by arguing that the part-time office work suggested by the appellant does not
fulfil the contractual requirements of his employment. If the appellant’s incapacity for work therefore continues
to this day, the entitlements to leave could not have been exercised by the end of the carry-over period and are
lost. Accordingly, the appellant is likewise not entitled to the allowance in lieu requested.
© European Communities, http://eur-lex.europa.eu/. Only European Union legislation printed in the paper edition of
the Official Journal of the European Union is deemed authentic

17.
The referring court takes the view that the resolution of the dispute depends on the interpretation of
Directive 2003/88. It has therefore stayed proceedings and referred the following questions to the Court for a
preliminary ruling:
‘(1)
Is Article 7(1) of Directive 2003/88/EC (= Article 7 of Directive 93/104/EC) to be understood as meaning that
workers must in any event receive minimum annual paid leave of four weeks [and that] in particular leave not
taken by a worker because of illness during the leave year must be authorised at a later date, or can national
legal provisions and/or national practice stipulate that an entitlement to annual paid leave is extinguished if
workers become incapacitated for work during the leave year before leave is authorised and do not recover their
capacity for work before the end of the leave year or the carry-over period laid down by statute, collective
agreement or individual agreement?
(2)
Is Article 7(2) of Directive 2003/88/EC to be understood as meaning that at the end of the employment
relationship workers have, in any event, a claim to financial compensation in respect of leave accrued but not
taken (an allowance in lieu of leave), or can national legislation and/or national practice stipulate that workers
will not receive an allowance in lieu of leave if, up to the end of the leave year or the relevant carry-over period,
they are incapacitated for work and/or if after the ending of the employment relationship they draw a disability
or invalidity pension?
(3)
In the event that the Court of Justice answers Questions 1 and 2 in the affirmative:
Is Article 7 of Directive 2003/88/EC to be understood as meaning that the entitlement to annual leave or an allowance in
lieu requires the worker actually to have worked during the leave year, or does the entitlement arise also in the
case of excusable absence (by reason of illness) or inexcusable absence in the same leave year?’
IV – Proceedings before the Court of Justice
18.
The order for reference, dated 2 August 2006, was lodged at the Registry of the Court of Justice on 21
August 2006.
19.
Written observations were lodged by the appellant in the main proceedings, the Governments of the
Federal Republic of Germany, the United Kingdom of Great Britain and Northern Ireland and the Italian Republic,
and by the Commission of the European Communities, within the period laid down in Article 23 of the Statute of
the Court.
20.
At the hearing on 20 November 2007 oral argument was presented by the agents of the Governments of
the Federal Republic of Germany, the United Kingdom of Great Britain and Northern Ireland and the Kingdom of
the Netherlands, and by the Commission.
V – Main arguments of the parties
21.
The respondent submits that unrestricted carrying-over of entitlements to leave by workers capable of
working is diametrically at odds with the objective of protection pursued by Directive 2003/88 (granting of
minimum rest periods for the protection of workers’ health and safety). In the case of workers incapable of work,
carrying-over without any time-limit could even result in a temptation on the part of the employers to make
workers on long-term sick leave redundant earlier. Otherwise they would run the risk of having to make an
allowance in lieu of considerable leave entitlements accumulated over several years when the employment
relationship is terminated, which could have a serious adverse effect on their business interests.
22.
The German Government takes the view that Article 7(1) of the working time directive merely stipulates
that a worker is entitled to a minimum period of paid annual leave of four weeks. The regulatory subject-matter
of this provision is solely the minimum period of annual leave. The directive leaves the detailed rules relating to
the grant of leave, which include the loss of entitlement to leave, to the Member States and the interpretation of
national law by judicial decision.
23.
With regard to the second question referred, the German Government submits that it is left to the
Member States and their institutions to determine whether and under what circumstances they wish to provide
for an allowance in lieu of leave at the end of the employment relationship.
24.
In the view of the United Kingdom Government, the appellant was not working whilst on sick leave and
therefore had no need for ‘actual rest’ from work. The United Kingdom Government takes the view that the
purpose of Article 7 is to protect the safety and health of those who are actually working by providing for a rest
from work. In the present case, however, the granting of leave would have provided no such safety or health
benefit. The leave could not have been taken before the employment relationship terminated. If the appellant
was entitled to annual leave in the present case, the question might be asked: leave from what? It is simply
unintelligible to refer to the appellant taking ‘annual leave’ during his period of ‘sick leave’.
25.
The United Kingdom Government points out that the answer to the second question follows from its
answer to the first. As such a worker has no entitlement to annual leave under Article 7(1), he can also have no
entitlement to pay in lieu of such leave under Article 7(2). Moreover, Article 7(2) permits, but does not require, a
payment in lieu of leave at the end of an employment relationship. Such a payment cannot, therefore, be
mandatory in the case of a person who has been absent from work on long-term sick leave.
26.
The Italian Government refers both to Conventions No 52 and No 132 of the International Labour
Organisation (ILO) and to the Court’s case-law concerning the interpretation of Article 7 of the directive. In the
view of the Italian Government, it is not possible, having regard to the principles developed by the Court, to
conclude that the entitlement to the actual grant of leave on the part of the appellant in the main proceedings
would be lost if the different purposes of recuperative leave and sick leave were called into question.
27.
From the foregoing considerations, the Italian Government concludes that at the end of the employment
relationship a worker has, in any event, a claim to financial compensation in respect of leave accrued but not
taken. Therefore, a provision of national law under which workers will not receive an allowance in lieu of leave if,
up to the end of the leave year or the relevant carry-over period, they are incapacitated for work would appear
to be at variance with the principles of Community law.
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28.
The Commission takes the view that the objection that a worker who has been absent on sick leave and
not working does not require rest is incompatible with the approach expressed in the Court’s case-law. Where a
worker is absent on sick leave the entitlement to annual leave cannot be regarded as fulfilled since the sick leave
is a consequence of the worker’s incapacity for work and is not for the purpose of rest, time to recover and
recuperation but rather recovery and the restoration of health and capacity for work. In the view of the
Commission, the Member States must respect the limits which the directive places on them. Therefore, measures
by the Member States may not go so far as to require a worker to take his annual leave within a limited carryover period in the following year and to penalise failure to satisfy these conditions with the automatic loss of the
entitlement to leave. Therefore, the loss of entitlement without compensation is contrary to the objective
pursued by the directive.
29.
With regard to the second question referred, the Commission submits that the argument underlying the
Court’s case-law that the possibility of replacing entitlement to annual leave with an allowance in lieu is in
principle incompatible with Directive 2003/88 is a fortiori also applicable to national law under which failure to
take annual leave means that it is automatically lost.
30.
In its oral observations, the Netherlands Government questions the applicability in principle of Directive
2003/88 to cases in which workers are absent on sick leave on the ground that this is not the regulatory subjectmatter of that measure. The scope of Directive 2003/88, it argues, is limited exclusively to active workers, with
the result that national law alone applies in the present case. However, the wide variety of national rules in the
Member States does not allow generally valid conclusions to be drawn with regard to the rights of sick workers.
VI – Legal assessment
A – The first question
1.
Preliminary remarks
31.
By the first question, the Landesarbeitsgericht Düsseldorf raises a problem in the interpretation of
Article 7(1) of Directive 2003/88, in particular of the phrase ‘in accordance with the conditions for entitlement to,
and granting of, such leave laid down by national legislation and/or practice’. From a legal point of view, this
problem concerns whether and, if so, to what extent the Member States are competent to lay down the statutory
requirements for loss of the entitlement to a minimum period of paid annual leave.
32.
As regards the division of legislative powers between the Community and its Member States in connection
with the grant of the right to paid annual leave, it should first be pointed out that in adopting Directive 2003/88
the Community legislature availed itself of a legal instrument which, under the third paragraph of Article 249 EC,
grants the national authorities a degree of discretion as regards the choice of form and methods of transposition
but at the same time imposes requirements in so far as the directive is binding, as to the result to be achieved,
upon each Member State. (5) Consequently, with regard to the transposition of the right to paid annual leave the
national legal systems are given considerable, but not unlimited, options. (6) Therefore, in fulfilling the
obligation, laid down in Article 7, to take the necessary measures, the Member States must always take account
of the objectives of Directive 2003/88.
2.
The entitlement to paid annual leave as a fundamental social right
33.
I take the view that, in order to be able to give a meaningful answer to the national court, it is necessary
to step back and view the entitlement to paid annual leave both as implemented in secondary law within the
Community legal system and in the wider context of fundamental social rights.
34.
As regards the purpose of Directive 2003/88, it is clear both from Article 137 EC, which is its legal basis,
and from recitals 1, 4, 7 and 8 in its preamble as well as the wording of Article 1(1) itself that its purpose is to
lay down minimum requirements intended to improve the living and working conditions of workers through
approximation of national provisions concerning, in particular, the duration of working time. (7) The
harmonisation at Community level in relation to the organisation of working time is intended to guarantee better
protection of the safety and health of workers by ensuring that they are entitled to daily, weekly and annual
minimum rest periods and adequate breaks and by providing for a ceiling on the average duration of the working
week. (8)
35.
However, in interpreting Article 7 of Directive 2003/88 it should be borne in mind that the right to
minimum paid annual leave was not upheld for the first time in the working time directive: it has long been
included, together with an indication of the period of leave guaranteed, amongst fundamental social rights
recognised by international law. (9) At international level this fundamental right is mentioned, for example, in
Article 24 of the Universal Declaration of Human Rights, (10) which confers on everyone ‘the right to rest and
leisure, including reasonable limitation of working hours and periodic holidays with pay’. It is also upheld in
Article 2(3) of the European Social Charter of the Council of Europe (11) and in Article 7(d) of the International
Covenant on Economic, Social and Cultural Rights (12) as a manifestation of the right of everyone to fair and
equitable working conditions.
36.
Within the framework of the International Labour Organisation, which is a special agency of the United
Nations, the right to a minimum period of paid annual leave has thus far been the subject-matter of two
multilateral conventions. In this respect, Convention No 132, (13) which entered into force on 30 June 1973,
amended Convention No 52, (14) which was previously in force. They place mandatory requirements on the
signatory States with regard to the implementation of this fundamental social right within their national legal
systems.
37.
However, these varied international instruments are distinct from one another both in terms of their
substantive regulatory content and their legislative scope since in some cases they are international law
conventions, in others merely solemn declarations with no legal force. (15) The persons to whom they apply are
also different, with the result that the class of persons covered is by no means identical. In addition, the
signatory States, as the addressees of these instruments, are generally granted broad discretion with regard to
implementation and therefore the beneficiaries are unable to rely directly on their rights. However, it is
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significant that in all those international instruments the right to a period of paid leave is unequivocally included
among workers’ fundamental rights.
38.
Even more significant, in my view, is the fact that the inclusion of this right in the Charter of
Fundamental Rights of the European Union (16) appears to provide the most reliable and definitive confirmation
that it constitutes a fundamental right. (17) Article 31(2) of the Charter declares that ‘[e]very worker has the
right to limitation of maximum working hours, to daily and weekly rest periods and to an annual period of paid
leave’. Historically, this provision is modelled on Article 2(3) of the European Social Charter of the Council of
Europe and point 8 of the Community Charter of the Fundamental Social Rights of Workers. (18) According to
the explanatory notes of the Praesidium Secretariat, Directive 93/104, as the predecessor directive to the
present Directive 2003/88, was decisive in this respect. (19)
39.
Consequently, Article 31(2) of the Charter of Fundamental Rights establishes the right to annual paid
leave as a human right available to all. (20) Admittedly, like some of the international instruments cited above,
the Charter of Fundamental Rights of the European Union has not been recognised as having genuine legislative
scope and therefore it primarily constitutes a political declaration. However, I take the view that it would be
wrong to deny the Charter any relevance in interpreting Community law. (21) Irrespective of the question of the
definitive legal status of the Charter within the legal system of the European Union, which will have to be clarified
in future, it already constitutes a concrete expression of shared fundamental European values. (22)
40.
Furthermore, it also reflects constitutional traditions common to the Member States to a substantial
degree. So far as I can see, this conclusion can indeed be drawn in relation to the right to a minimum period of
paid annual leave since Article 31(2) of the Charter is modelled on the constitutions of a large number of Member
States. (23) Consequently, it is perfectly reasonable to refer to the principle underpinning Article 31(2) of the
Charter in interpreting Article 7 of Directive 2003/88 in a legal dispute concerning the nature and scope of a
fundamental right such as that at issue in the present case. (24)
3.

The entitlement to a minimum period of paid annual leave in Community law

a)
The Member States’ competence with regard to implementation
41.
The Court has upheld the scope of the right to paid annual leave and found that ‘[t]he entitlement of
every worker to paid annual leave must be regarded as a particularly important principle of Community social
law from which there can be no derogations and the implementation of which by the competent national
authorities must be confined within the limits expressly laid down by Directive 93/104 itself’. (25) The provisions
in Article 7 of Directive 2003/88 are drawn up as a rule that a worker must be entitled to actual rest, with a view
to ensuring effective protection of his health and safety. (26)
42.
In order to attain the objectives of the directive, it must be assumed, as the case-law does, that Article
7(1) of Directive 2003/88 has a broad scope ratione temporis and therefore the following comments apply also to
leave which is taken not in the current year but at a later date. In this regard, the Court has stated that the
positive effect which that leave has for the safety and health of the worker is deployed fully if it is taken in the
year prescribed for that purpose, namely the current year. However, the significance of that rest period in that
regard remains if it is taken during a later period. Since leave may, when taken during a later year, still
contribute to the safety and health of the worker, it continues to fall in that case also within the scope of the
directive. (27)
43.
According to case-law, the Member States have an essential role to play in implementing this right since
the obligation, contained in Article 7(1) of Directive 2003/88, to take the necessary measures requires them to
lay down the requisite detailed national implementing rules. (28) This includes laying down conditions for the
exercise and implementation of the right to paid annual leave, the Member States being free to prescribe the
specific circumstances in which workers may exercise that right, which is theirs in respect of all the periods of
work completed. (29)
44.
The reference to national legislation contained in Article 7(1) of Directive 2003/88 is intended in
particular to allow the Member States to provide a legislative framework governing the organisational and
procedural aspects of the taking of leave, such as, for instance, the planning of holiday periods, the possibility
that a worker may be required to give advance notice to the employer of the period in which he intends to take
leave, the requirement of a minimum period of employment before leave can be taken, the criteria for
proportional calculation of annual leave entitlement where the employment relationship is of less than one year,
and so forth. (30) These are, however, always precisely measures intended to determine the conditions for
entitlement to, and granting of, leave and as such are allowed by Directive 2003/88.
45.
On the other hand, the Community law obligation on the Member State to refrain, in transposing Article
7(1) of Directive 2003/88 into national law, from any act or omission which could stand in the way of this
objective stems from the principle of sincere cooperation resulting from Article 10 EC. (31) This concerns in
particular the adoption of measures which could jeopardise the very existence of the right to a minimum period
of paid leave. (32) Accordingly, in its judgment in BECTU (33) the Court ruled that national legislation which
imposes a precondition for entitlement to paid annual leave, which has the effect of preventing certain workers
from any such entitlement, is incompatible with Community law on the grounds that it not only negates an
individual right expressly granted by Directive 93/104 but is also contrary to its objective.
46.
In my view, in BECTU the Court applied the principle of the practical effectiveness of Community law and
in so doing correctly acknowledged that a Member State which is permitted to decide on the acquisition of an
entitlement may undermine or even frustrate that entitlement by making the exercise thereof subject to
requirements which are difficult to fulfil. I take the view that this entitlement can be likewise undermined if a
Member State is permitted to lay down the preconditions for the loss of an entitlement since both cases concern
the very existence of this right.
47.
The same danger exists with regard to the right to paid annual leave if a Member State is granted the
power to lay down the circumstances under which a worker loses this right on the expiry of a particular period.
This case relates not to a decision on the way in which paid annual leave is implemented, (34) that is to say, the
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specific transposition of that right, but to the definition of the scope of a provision of Community law, namely
Article 7(1) of Directive 2003/88.
48.
To interpret this provision as meaning that annual leave is lost on the expiry of a particular period even
though workers have been unable to take it because they were rendered incapable of work through illness would
be tantamount to excluding certain workers from this entitlement by restricting its protective scope ratione
personae. (35)
49.
However, as a consequence of the harmonisation in this field of social employment law, which is sought
under Article 137(2)(b) EC as the legal basis for Directive 2003/88, the Community now has the competence to
define the scope of this entitlement. (36) If that competence were available to the Member States, it would be
impossible in practice to ensure a comparable level of protection across the Community and thus guarantee the
objective of harmonisation. For this reason, it is necessary to reject the German Government’s argument that the
loss of the entitlement to leave features among the details relating to the granting of leave and is subject to the
regulatory power of the Member States.
b)
The level of protection guaranteed by Community law
50.
I also consider it important to recall that the freedom of Member States in laying down national
implementing measures is restricted by the fact that Article 137(2)(b) EC seeks, by adopting minimum
requirements, to guarantee a certain level of protection established by Community law below which the Member
States must not fall. As the Court stated in its judgment in United Kingdom v Council (37) in relation to the
concept of ‘minimum requirements’ within the meaning of the previous legal basis in Article 118a of the EC
Treaty, that provision does not limit Community action to the lowest common denominator, that is to say, the
lowest level of protection established in a Member State. This concept must instead be construed as meaning
that Member States are free to provide a level of protection more stringent than that resulting from Community
law, high as it may be.
51.
This interpretation is confirmed by the wording of Article 136 EC, which lays down ‘improved living and
working conditions’ as an objective of social policy. This objective is expressly to be attained through
harmonisation ‘while the improvement is being maintained’. (38) In order to attain this objective of primary law,
Article 15 of Directive 2003/88 authorises Member States to apply, or facilitate the application of, measures
which are more favourable to the protection of the health and safety of workers. Similarly, Article 23 of Directive
2003/88 states in respect of the level of protection for workers that, whilst Member States may provide for
different measures in the field of working time, subject to compliance with the minimum requirements it lays
down, implementation of the directive does not constitute a valid ground for reducing the general level of
protection afforded to workers. (39)
52.
The minimum level of protection which the Community legislature has laid down in respect of the right to
leave can be ascertained from reading Directive 2003/88. In this regard, it should be noted that Article 7(1) of
Directive 2003/88 contains no restriction on the entitlement to leave. The directive makes no provision for the
condition that the worker must request and actually take leave in due time by a particular date, that is to say, by
the end of the leave year or of the carry-over period, or for loss of the entitlement. Moreover, Article 7(1) is not
one of the provisions from which Article 17 of Directive 2003/88 expressly allows derogations . (40)
53.
The Community legislature thus consciously seeks to establish a higher minimum standard than ILO
Convention No 132. (41) Whilst Article 9 of ILO Convention No 132 lays down a time-limit of one year or 18
months from the end of the year in respect of which the holiday entitlement has arisen, (42) a similar rule is
completely absent from Article 7(1) of Directive 2003/88. This leads to the conclusion that the protection which
Community law seeks to guarantee for workers is more extensive than the level of protection afforded by the
employment law rules contained in the law of international agreements. (43)
54.
Consequently, an interpretation of Article 7(1) of Directive 2003/88 as meaning that the entitlement to
paid annual leave is lost after a particular period if it is not taken in due time neither is compatible with the
Community legislature’s objective of guaranteeing a higher level of protection than ILO Convention No 132 nor
has any basis in the wording of that provision.
c)
Linking the entitlement to leave to capacity for work
i)
Applicability of the principles developed in case-law
55.
Contrary to the view of the United Kingdom and Netherlands Governments, there is also no evidence that
Article 7(1) of Directive 2003/88 links the entitlement to a minimum period of paid leave with the worker’s
capacity for work in the leave year or the carry-over period. It is true that in principle it is possible to object that
a worker who has been absent on sick leave and not working does not require corresponding rest. However, as
the Commission correctly points out, this approach is not compatible with that of the Court as expressed in its
judgments in Merino Gómez (44) and Federatie Nederlandse Vakbeweging. (45)
56.
In Merino Gómez, the Court considered the relationship under Community law between annual leave and
maternity leave. The case specifically concerned the question whether under Article 7(1) of Directive 2003/88,
Article 11(2)(a) of Directive 92/85/EEC (46) and Article 5(1) of Directive 76/207/EEC (47) a worker has, in cases
where collective agreements between an employer and workers’ representatives fix the timing of leave for the
entire workforce, and where the dates concerned coincide with those of maternity leave, an entitlement to take
annual leave during a period other than the period agreed, which does not coincide with her period of maternity
leave. In this respect, the Court found that the purpose of the entitlement to annual leave is different from that
of the entitlement to maternity leave. Maternity leave is intended, first, to protect a woman’s biological condition
during and after pregnancy and, second, to protect the special relationship between a woman and her child over
the period which follows pregnancy and childbirth. (48) The Court therefore ruled that a worker must be able to
take her annual leave during a period other than the period of her maternity leave. (49)
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57.
The Court upheld this principle in Federatie Nederlandse Vakbeweging and clarified it as meaning that in
the event of the aggregation of several periods of leave guaranteed by Community law at the end of a year, the
carrying-forward of annual leave or part thereof to the following year may be inevitable (50) because a period of
leave guaranteed by Community law may not affect the right to take another period of leave guaranteed by that
law. (51)
58.
Although pregnancy certainly cannot be equated with a pathological condition, several grounds can be
adduced for applying this case-law mutatis mutandis to the relationship between annual leave and sick leave.
Like maternity leave, sick leave is intended to safeguard the physical and psychological integrity of the worker by
giving him or her an opportunity, through exemption from work and the grant of a period of rest, to recover
physically and reintegrate into the workplace. Unlike annual leave, which serves to provide rest, time to recover,
and recuperation, sick leave is therefore intended solely to provide convalescence and healing, that is to say, to
cure a pathological condition the causes of which, moreover, lie outside the sphere of influence of the worker
concerned. (52)
59.
In this respect, it is necessary to concur with the view taken by the Italian Government and state that,
having regard to the principles developed by the Court, it is not possible to conclude that the entitlement of the
appellant in the main proceedings to the actual grant of leave is lost if the different purposes of recuperative
leave and sick leave are not brought into question. On the basis of the principle underpinning the
abovementioned case-law, the grant of sick leave to the detriment of paid annual leave must be prohibited since
otherwise this fundamental right could be deprived of its substance.
ii) Failure to comply with the spirit and purpose of Article 7(1) of Directive 2003/88
–
Danger of an interpretation contrary to the intended purpose
60.
In addition to the doubts expressed concerning an interpretation of Article 7(1) of Directive 2003/88
which grants a worker an opportunity to take his annual leave while on sick leave, it can further be argued that
such an interpretation would be incompatible with the purpose of Directive 2003/88 to improve workers’ health
and safety.
61.
The original spirit and purpose of the employment law prohibition on accumulating days of untaken leave,
as previously provided for by certain national legal systems, including the German legal system, appears to
consist in ensuring that leave is actually taken within the current year by placing on the worker himself
responsibility for exercising his entitlement to leave in a particular case. Under this approach, it would clearly
appear logical to make the worker bear the consequences of his inaction or late exercise through forfeiture of
that right. (53)
62.
However, it should be borne in mind that the original purpose of social protection for workers, which lies
behind this rule and as such is identical to that of Directive 2003/88, is transformed into its opposite if an
employee is unable to exercise his entitlement to annual leave for reasons beyond his control. Circumstances
beyond an employee’s control include the possibility of intentional failure to comply on the part of the employer
in respect of which such a rule provides for additional benefit. However, they also include natural unforeseen
circumstances which lie outside the sphere of influence of the person concerned, such as illness.
63.
In both cases, the loss of the entitlement to leave not only results in a failure to attain the objective
sought but also has the effect of penalising the worker in a manner which cannot be objectively justified. Such a
legal consequence is clearly incompatible with the spirit and purpose of Directive 2003/88. Accordingly, Article
7(1) of Directive 2003/88 cannot be interpreted as meaning that a worker’s incapacity for work due to illness can
lead to a loss of the entitlement to a minimum period of annual leave which is guaranteed as a fundamental
right.
–
Interpretation guided by the interests of the parties to the employment contract
64.
Contrary to the submission of the respondent in the main proceedings, an interpretation of Article 7(1) of
Directive 2003/88 which takes account of the employer’s interests and at the same time restricts the
fundamental right to a minimum period of annual leave to a lesser extent than the German rule at issue is
indeed possible. As the Commission rightly submits, it would appear appropriate for a Member State to lay down
conditions to ensure that, in the interests of health and safety, entitlements to leave, for example, are carried
over only where it appears necessary to do so. It would also be feasible to create incentives to encourage
workers to take their annual leave within a reasonable period in the following year.
65.
Responsibility for the specific implementation of these measures at the level of an individual undertaking
lies with the employer who, by virtue of his comprehensive powers of organisation and coordination, (54) is able
to make them as far as possible compatible with relevant commercial needs.
iii) Comparison with the rules in ILO Convention No 132
66.
The fact that according to the unequivocal wording of Article 5(4) of ILO Convention No 132 ‘absence
from work for such reasons beyond the control of the employed person concerned as illness, injury or maternity
shall be counted as part of the period of service’ also militates against linking the entitlement to leave to the
worker’s capacity for work. (55) Moreover, Article 6(2) of the Convention specifically stipulates that ‘periods of
incapacity for work resulting from sickness or injury may not be counted as part of the minimum annual holiday
with pay prescribed’.
67.
Consequently, these provisions must be construed, in accordance with their objective, as meaning that
leave taken previously due to illness may not adversely affect the entitlement to a minimum period of paid
annual leave. (56) Although the signatory States, which include most of the Member States of the European
Union, (57) are to do so ‘[u]nder conditions to be determined by the competent authority or through the
appropriate machinery in each country’, the Member States’ competence is limited in this case to adopting
implementing measures and therefore they would appear to be barred by law from not treating such absences
from work as periods of service.
© European Communities, http://eur-lex.europa.eu/. Only European Union legislation printed in the paper edition of
the Official Journal of the European Union is deemed authentic

68.
Consequently, the rules of ILO Convention No 132 and of Directive 2003/88 are essentially the same in
terms of their basic legal content. (58) Accordingly, the Member States are required to interpret these rules and
organise their national legal systems in such a way that absence from work due to illness does not prejudice the
right to a minimum period of paid annual leave.
B – The second question
69.
The second question referred concerns the legislative scope of the entitlement to an allowance in lieu
provided for in Article 7(2) of Directive 2003/88. An allowance in lieu, that is to say, payment for untaken annual
leave, replaces time off work where leave can no longer be granted on the ground that the employment
relationship concerned has been terminated. This entitlement constitutes the only derogation from the
fundamental prohibition of compensation laid down by the directive which otherwise categorically prohibits the
parties to an employment contract from replacing annual leave by an allowance in lieu, irrespective of whether it
is to be taken in the current year or in the carry-over period.
70.
According to the Court’s case-law, that prohibition is intended to ensure that a worker is normally entitled
to actual rest, with a view to ensuring effective protection of his health and safety. (59) This is intended to
prevent the abusive ‘redemption’ of the right to leave by the employer or the waiver thereof by the employee for
purely financial reasons. (60)
71.
Article 7(2) of Directive 2003/88 underlines the function of maintaining pay during a period of leave,
which consists in putting the worker, during that period, in a position which is, as regards remuneration,
comparable to periods of work. (61) In other words, the requirement to make this payment for leave ensures
that the worker is financially capable of actually taking his annual leave. (62) The allowance in lieu has no other
purpose. The allowance in lieu is intended, in principle, to enable a worker, even following termination of the
employment relationship, to take a period of paid rest before embarking on a new employment relationship. (63)
The withdrawal of this allowance would thus mean that the objective, pursued by Directive 2003/88, of allowing
employees to recover could not be attained.
72.
In Robinson-Steele and Others, (64) the Court ruled that Directive 2003/88 treats entitlement to annual
leave and to a payment on that account as being two aspects of a single right. In my view, precisely this
identical function of the entitlement to pay and of an allowance in lieu militates in favour of treating the latter as
an inseparable aspect of the entitlement to a minimum period of paid annual leave.
73.
In that respect, the answer to the second question follows from the answer to the first question. If the
automatic loss of the entitlement to paid annual leave at the end of a particular period is, as I stated above,
contrary to the objective of Directive 2003/88, then the same must apply to the entitlement to an allowance in
lieu linked to the entitlement to leave as a secondary entitlement.
74.
On the other hand, it is not possible to accept the argument, put forward by the respondent in the main
proceedings, that the prospect of having to pay an allowance in lieu of considerable entitlements to leave which
may have been accumulated over several years could tempt employers to make workers on long-term sick leave
redundant earlier. To this argument it may be objected that it is precisely the absence of a requirement on the
employer to make a payment in lieu of untaken leave that might encourage him to dismiss workers before
granting them annual leave since otherwise he would be required under Article 7(1) of Directive 2003/88 to fulfil
the workers’ entitlement to a minimum period of annual leave. If the abusive use of the right to terminate an
employment contract with a view to circumventing this fundamental right guaranteed by Community law is to be
avoided, at the end of the employment relationship a worker must have, in any event, a claim to financial
compensation in respect of leave accrued but not taken.
75.
Nor does a comparative study of the relevant provisions of ILO Convention No 132 lead to any different
conclusion. Article 11 of the Convention lays down a worker’s entitlement in principle to a holiday with pay
proportionate to the length of service for which he has not received such a holiday. Since in this case too the
entitlement to an allowance in lieu is linked to the entitlement to a minimum period of paid annual leave as a
primary entitlement, it is necessary to refer to Article 5(4) of the Convention, under which absence from work for
such reasons beyond the control of the employed person concerned as illness, injury or maternity is to be
counted as part of the period of service. (65) Consequently, incapacity for work due to illness cannot have an
adverse effect on the entitlement to an allowance in lieu.
76.
In the light of the foregoing, Article 7(2) of Directive 2003/88 must be understood as meaning that at the
end of the employment relationship workers have, in any event, a claim to financial compensation in respect of
leave accrued but not taken.
C – The third question
77.
As has already been established, it follows both from a teleological interpretation of Article 7 of Directive
2003/88 (66) and from the rationale underlying Article 5(4) of ILO Convention No 132 (67) that a period of
illness must be equated with a period of service since the absence is due to reasons beyond the control of the
worker and is therefore justified.
78.
Therefore, all of the worker’s entitlements arise during the same period, including the entitlement to paid
annual leave, which can be taken when capacity for work is restored or which – if the employment relationship is
terminated – is replaced by a payment in lieu even where complete incapacity for work has occurred.
79.
In principle, the acquisition of an entitlement to annual leave or to an allowance in lieu is not linked to
the condition that effective work has been performed beforehand and therefore a worker has these entitlements
even if he is absent for health reasons during the entire leave year.
80.
As regards the broader subsidiary question whether these entitlements arise also in the case of
unexcused absence during the entire leave year, I wish to point out that, according to settled case-law, the
preliminary ruling procedure provided for by Article 234 EC is an instrument of cooperation between the Court of
Justice and the national courts, by means of which the Court provides the national courts with the points of
interpretation of Community law which they need in order to decide the disputes before them. (68)
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81.
In the context of that cooperation, it is solely for the national court before which the dispute has been
brought, and which must assume responsibility for the subsequent judicial decision, to determine in the light of
the particular circumstances of the case both the need for a preliminary ruling in order to enable it to deliver
judgment and the relevance of the questions which it submits to the Court. Consequently, where the questions
submitted by the national court concern the interpretation of Community law, the Court of Justice is, in principle,
bound to give a ruling . (69)
82.
However, the Court has also held that in exceptional circumstances it can examine the conditions in
which the case was referred to it by the national court in order to assess whether it has jurisdiction. The Court
may refuse to rule on a question referred for a preliminary ruling by a national court only where it is quite
obvious that the interpretation of Community law that is sought bears no relation to the actual facts of the main
action or its purpose, where the problem is hypothetical, or where the Court does not have before it the factual
or legal material necessary to give a useful answer to the questions submitted to it. (70)
83.
The spirit of cooperation which must prevail in the preliminary ruling procedure requires the national
court to have regard to the function entrusted to the Court of Justice, which is to assist in the administration of
justice in the Member States and not to deliver advisory opinions on general or hypothetical questions. (71)
84.
It appears from the order for reference that the appellant in the main proceedings was on medical sick
leave continuously from 8 September 2004 until 30 September 2005, that is to say, until the time at which the
employment relationship was terminated. Consequently, his absence was unambiguously excused and the Court
is therefore not required to take a position on the subsidiary question whether entitlement to annual leave or an
allowance in lieu arises also in the case of unexcused absence as this is not material to the resolution of the
dispute in the main proceedings.
VII – Conclusion

(1)

(2)
(3)

85.
In view of all the foregoing considerations, I propose that the Court reply as follows to the questions
submitted to it by the Landesarbeitsgericht Düsseldorf for a preliminary ruling:
Article 7(1) of Directive 2003/88/EC of the European Parliament and of the Council of 4 November 2003
concerning certain aspects of the organisation of working time is to be understood as meaning that workers must
in any event receive minimum paid annual leave of four weeks. In particular, leave not taken by a worker
because of illness during the leave year must be granted at a later date.
Article 7(2) of Directive 2003/88/EC is to be understood as meaning that at the end of the employment
relationship workers have, in any event, a claim to financial compensation in respect of leave accrued but not
taken (an allowance in lieu of leave).
Article 7 of Directive 2003/88/EC is to be understood as meaning that the entitlement to annual leave or to an
allowance in lieu arises also in the case of excused absence (by reason of illness) during the entire leave year.
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